TAYLAR BENERGY GO ET AL
| BLA 97-583 Deci ded March 25, 1998

Appeal froma Mneral s Managenent Service determnation that oil and
gas | eases were not connected so as to require establishnent of a unit
agreenent. MVE& 97- 0008- ACS.

I nspection and copyi ng of confidential data allowed; briefing
schedul ed.

1. Admnistrative Procedure: General | y--Gonfidenti al
Infornati on--Rules of Practice: Generally

Qnfidential data voluntarily furnished to MVB by oil
and gas | essees to facilitate action affecting their
| eases becane subj ect to disclosure to conpeting

| essees under 30 CF. R 8§ 250.18(a) and 43 CF.R §
4.31(c).

APPEARANCES R chard G Mrgan, Esq., and WIliamF. Denarest, Esq.,
Véshington, DC, for Appellants Tayl or Energy Gonpany and Phillips

Petrol eum Gonpany; J. Berry . John, Jr., Esg., and Gaig Wnan, Esq., New
Qleans, Louisiana, for Intervenor FWQI Interests, Inc.; Peter J.
Schaunterg, Esg., and Frank A Gonforti, Esq., Ofice of the Solicitor,

US Departnent of the Interior, Vshington, DC, for the Mneral s
Managenent Servi ce.

(PN ON BY ADM N STRATI VE JUDEE ARNESS

Tayl or Energy Gonpany (Tayl or) and Phillips Petrol eum Gonpany
(Phillips) have appeal ed froma July 30, 1997, Decision of an Acting
Associate Drector, Mneral s Managenent Service (M), affirming a finding
by an M6 Regi onal Supervisor that Matagorda |sland B ocks 664 and 665,
| eased by Appel |l ants, were not conpetitive wth B ock 631 | eased by Exxon
Gonpany US A (BExxon) and Intervenor FWQI Interests, Inc. (W, so as
torequire establishment of a unit agreenent. The word "conpetitive," as
used by MM, indicates the | ease bl ocks do not share a common reservoir of
the mneral resource targeted by the parties' operations. To facilitate
the determnation of this issue by MB, the | essees submtted proprietary
data to MME which they did not disclose to one another. Appel | ants now
seek access to the docunents submtted to MMB by Wand Exxon. F Wsought
and was allowed to intervene in this appeal. Exxon has not appeared. The
data submtted is in the case file before the Board, in packages narked
"Tayl or Proprietary" and "MW Exxon/ FNProprietary.”
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n Decenber 10, 1997, a briefing schedul e was established to all owthe
parties to this appeal to explain their positions concerning whet her
proprietary data presently on file wth the Board mght be inspected and
copi ed by Appel lants Taylor and Phillips pursuant to 43 CF. R § 4.31(c)(1)
and (2); the schedul ed briefing was extended to permt ~Wto respond to a
reply filed by Appellants. The schedul ed briefing has been conpl et ed.

Appel l ants contend that access to the ~Wand Exxon data is required
because the infornmati on to whi ch they have access does not support the
position taken by the MG Decision, and they cannot adequately eval uate the
MVE Deci sion without access to the entire body of data available to the
deci sionnaker. The i mmedi ate question presented before this appeal can
proceed, therefore, is whether proprietary data submtted by Exxon and W
Ql, Inc., is releasable to Appellants under 43 CF. R 8§ 4.31(c)(1) and (2)
over FWs objection. It is concluded that the data shoul d be rel eased,

unl ess ~FWw shes to exercise its option under 43 CF. R § 4.31(d)(3) to
wthdraw the data at issue, thereby requiring remand to MVB to reconsi der

t he evi dence concerning the conpetitiveness of Tayl or's B ocks 664 and 665
wth B ock 631 | eased by FW

Provisions of 43 CF.R 8 4.31(c)(1) and (2) address the rights of
parties who have voluntarily furnished this type of infornation to the
Departnent for use in decisionmaking. The regul ation provides that
af fected parties nay have access to otherw se privileged informati on used
by the Departnent provided that they agree, in witing, not to use or
disclose the data except as it relates to the Departnental action affecting
them and provided al so they promise to return the data when its use i s no
| onger needed for the prosecution of their interests in the affected
proceedi ng before the Departnent. Appel | ants have agreed to be bound by
the cited rul e.

Further, paragraph (d) of the rule provides that any party clai mng
that the proprietary information is precluded by | aw fromrel ease nust have
indicated inits original submssion that it was proprietary and nust
request that the presiding officer or appeal s board revi ew such evi dence as
a basis for its decision wthout disclosing it tothe other party or
parties. The proprietary infornmation submtted by FWis so identified,
and ~Wasserts that its release is prohibited and requests that it not be
rel eased. The authority upon which FWrelies for this position is 43
USC 8 1344(g) (1994), which allows the Departnent to obtain proprietary
data on condition that it be kept confidential. The cited statute does
not, however, cover information provided voluntarily by an applicant
pursuing private rights in an oil and gas | ease. Rather, section 1344(g)
deals wth information acquired by the Departnent for its own purposes,
providing that "[t]he Secretary may obtain frompublic sources, or purchase
fromprivate sources, any survey, data, report, or other infornation * * *
whi ch may be necessary to assist himin preparing any environnental inpact
statenment and in naki ng ot her eval uations required by this subchapter. "

The legislative history of section 1344(g), added in the 1978 Arendnents to
the 1953 Quter Gontinental Shelf Lands Act, Pub. L. No. 95372 (Sept. 18,
1978), as section 18(g), explains this point:

Subsection 18(g) authorizes the Secretary to obtain from
publ i c sources or purchase fromprivate sources any surveys,
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data, reports or other information (including interpretations)
whi ch may be necessary to assist himin preparing any
environnental inpact statenent, either for the entire | easi ng
programif necessary, or for any particul ar |ease sale, and in
naki ng ot her eval uations required by this Act. nfidentiality
of all datais to be naintained as in accordance wth this Act,
appropriate regul ations, or agreenent between the parties. This
confidentiality requirenent is designed to allowthe Secretary to
negotiate for the purchase of data on the basis that it wll be
kept confidential as long as the seller wshes. Requiring the
public rel ease of all purchased data at any particul ar tine woul d
tend to | ead data owners to refuse to sell the data to the
Secretary.

1978 USCCAN 1558.

Lhder 30 CF.R 8§ 250.18(a)(1), geol ogi c and geophysi cal data provi ded
voluntarily by applicants for use in Departnental deci si onnaki ng nay not be
rel eased to the public for a specified tine, except when: "The data and
information are needed to unitize operations on 2 or nore | eases, to ensure
proper plans of devel opnent for conpetitive reservoirs, or to pronote
operational safety or protection of the environnent, and the data and
information are shown only to persons wth an interest in the issue.”

That is the situation in this case. The information provided by FW
and Exxon was nade available to MB to facilitate the unitization
determnation made on July 30, 1997, and now Appel | ants, "persons wth an
interest inthe issue, " seek to reviewthat information. V& find that the
Departnent is required to divulge to Appel lants the infornati on on which
the July Decision was based under provisions of 30 CF. R § 250.18(a)(1)
and in conformty to 43 CF. R § 4.31(c).

The question of when proprietary data nust be rel eased by the
Depart nent has been on the periphery of a nunber of Departnental deci sions,
whi ch have acknow edged that the policy of the Departnent favors rel ease of
information voluntarily supplied for use in Departnental deci si onmaki ng.
In Southern Lhion Exploration G., 51 IBLA 89, 92 (1980), the Board
rejected the notion that data produced by the Departnent itsel f was
proprietary and required rel ease of a staff nenorandum produced by the
Geol ogi cal Survey. And in Yates Petrol eum Gorp., 131 | BLA 230, 239 (1994),
after ordering a hearing on disputed i ssues of fact arising fromcontested
rights of lessees in a potash area, we observed parenthetical |y that
Departnental rule 43 CF R 8 4.31 distingui shes between di scl osure of
information to the general public and rel ease of infornation to parties
engaged in a proceedi ng before the Departnent, while the burden to show
that di scl osure shoul d be denied rests wth the party opposing the rel ease
of data.

Nonet hel ess, the instant case squarely presents to this Board, for the
first tine, a case when the rule has direct application. Ve find that the
di scl osure requested here is allowed under 30 CF. R § 250.18(a)(1), and
that the process under which the rel ease of infornation nay be obtained is
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provided by 43 CF R 8 4.31(c)(1) and (2). This is so, because the data
sought to be rel eased was voluntarily provided by ~Wfor use by MB to
facilitate the Deci sion here under appeal and appears to be naterial to the
resol ution of the dispute presently before us on appeal. The provisions in
43 CF.R 8§ 4.31(c)(1) and (2) are designed to bal ance the rights of the
parties by requiring a sworn affidavit fromthe denanding party to assure
protection of proprietary infornmation, while affording the opposing party
the opportunity to effectively respond to an adverse deci si on such as
confronts Appel lants here. As a practical natter, unless a disclosure is
nade of all the information considered by M in naki ng the Decision here
under review a resolution of this appeal appears unlikely.

V¢ therefore find that Appellants have conplied wth provisions of 43
CFR 84.31(c)(1) and (2) so as to protect the confidentiality of data
provi ded by FWand Exxon to MMBthat is relevant to the July 30, 1997,
Decision here on appeal. V¢ also find that neither 43 US C § 1344(Q)
(1994), nor Departnental regul ations prohibiting disclosure of confidential
data to the public at large apply here, where conflicting interests in oil
and gas | eases affected by MVB deci sionnaki ng require that the parties be
al | oned equal access to data voluntarily furni shed by the parties to be
used by MV when taking action affecting their interests.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8§ 4.1, subject to
[imtations bel owinposed, the entire case record presently filed wth the
Board may be inspected and copied by the parties, subject to the
limtations inposed by 43 CF.R 8§ 4.31(c), and provided that the
inspecting party conplies wth the protective neasures therein stated. A
copy of the decisionis being sent to each party who has submtted data
deened to be confidential. Each of those parties shall have 10 days
followng receipt towthdrawthat data, pursuant to 43 CF. R §
4.31(d)(3), prior to inspection. Follow ng inspection and copyi ng,

Appel lants nay file a suppl enental statenent of reasons (SSOR not |ater
than April 30, 1998, unl ess otherw se ordered. Thereafter, MV and W
shall reply wthin 30 days foll ow ng recei pt of the SSCR whereupon, unl ess
ot herw se ordered, this case shall be ripe for decision.

Franklin D Arness
Admini strative Judge

V¢ concur:
Janes P. Terry RW Millen
Admini strative Judge Admini strative Judge
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